The 
INTRODUCTION
The consumption of psychoactive substances of one kind or another is a practice that stretches back deep into human history and has been found in most cultures and societies around the world (Siegel 1989; Goodman et al 1995; Porter and Teich 1995; Courtwright 2001) . Acknowledging this longue durée is important -the human desire for intoxication is not a symptom of a spiritual malaise peculiar to today's world, as some commentators claim, a sign, for example, of the 'dark side' of globalized consumer capitalism (e.g. Alexander 2010). Nevertheless, it is also evident that the twentieth century was a particularly interesting period in this long history, with significant global change unfolding, both in relation to patterns of consumption and to drug control strategies. The aim of this paper is to engage with the contemporary legacy of these developments and, in particular, with the legal and policy challenge they present us with at the beginning of the twenty-first century. The central argument that will be made is that to meet this challenge we need a paradigm shift in our thinking and that a regulatory perspective offers the most fruitful way forward (Seddon 2007 (Seddon , 2010a (Seddon , 2010b (Seddon :100-121, 2013 Ritter 2010) .
The need for a radical new approach to drugs has grown more sharply evident in recent years. There is now a considerable consensus that the global prohibition system has been a disastrous and costly failure (e.g. Global Commission on Drug Policy 2011). Indeed, it is actually very difficult to find any serious policy thinker or commentator arguing for the status quo. Yet, curiously, at the same time as support for prohibition has ebbed away, the debate about drug policy reform has become narrower and more repetitive, centring almost exclusively around discussion of the merits of calls for decriminalisation or legalization (e.g. Rolles 2009; MacCoun and Reuter 2011) . It will be argued that the apparently radical character of these calls masks the fact that beneath the polarised prohibition-legalization debate lies a shared understanding of the nature of markets and their regulation. We need to bore an opening in this increasingly ossified debate through which we can start to see an alternative way of dealing with the drug question.
It will be argued that for an anatomist of drug policy to create such an opening -a policy foramen -will require a fundamental rethinking of the nature and potential of drug control.
The paper begins by briefly tracing the historical development of contemporary global drug problems. The central argument is then developed by proceeding through three steps. First, an analysis of how drug control has usually been conceived and understood and the ways in which this has been problematic. This involves a critique of the case for change made by the drug policy reform movement. Second, the construction of an alternative understanding of drug control, drawing on a constitutive conception of regulation (Shearing 1993) . Third, an examination of some directions for drug policy that follow from this constitutive perspective.
In conclusion, it will be suggested that viewing global drug law and policy through a regulatory lens of this kind represents a new paradigm for thinking about this most 'wicked' of twenty-first century problems (Rittel and Webber 1973) .
GLOBAL ILLICIT DRUG PROBLEMS: THE LEGAL AND POLICY CHALLENGE
At the beginning of the twenty-first century, we face some stark facts about the global drug situation. Although the drug trade is legally prohibited -within a framework of United Nations Conventions to which over 160 countries have signed up -it is estimated that there could be as many as 300 million drug users around the world, representing 6% of the global population aged between 16 and 64 (UNODC 2012; Degenhardt and Hall 2012) . The majority of this total, approximately two thirds, are cannabis smokers but there are also approaching 39 million problem users of opiates, cocaine or amphetamines and up to 21 million injectors (Degenhardt and Hall 2012) . It has been estimated that the annual size of this global market at the retail level could be as much as US$320 billion (UNODC 2005) (UNODC 2012:7) . Non-health harms are equally significant. For some substances, notably heroin and cocaine, involvement in drug production has largely been concentrated in poorer countries and has exacerbated development issues, as we see very clearly, for example, in Afghanistan, currently the world's largest producer of opium (Byrd 2008; UNODC 2010; Caulkins et al 2010) . Transit countries -places which lie on drug trading routes -also typically suffer serious harms, including violence, organised crime and the corruption of officials (e.g. Fenopetov 2006 ). The latest example of this is the emergence of parts of West Africa as transit hubs for cocaine trafficking between Latin America and Europe, a development which has been profoundly damaging for the region (UNODC 2007; Carrier and Klantschnig 2012) . In richer, developed countries, the drug trade carries a different but equally troubling set of problems, notably the impact on crime (Bennett et al 2008) and inequalities (Stevens 2011:13-32) . This is a dismal picture. Assuming the purpose of a prohibition system is to eliminate the market, we might draw the blunt conclusion that it has been a spectacular failure (Room and Reuter 2012) . Indeed, there is strong evidence that the very substantial increases in expenditures on drug law enforcement that we have seen in recent decades have actually been associated with a trend of declining drug prices, the precise opposite of what would be expected if enforcement action was being at all effective as a market-reduction instrument (Basov et al 2001; Macoun and Reuter 2011: 66-67) . From this perspective, arguments that are sometimes floated that the drug trade would be even bigger without prohibition (e.g.
UNODC 2012:93) -that is, that it has helped to 'keep the lid on' the problem -can be read simply as haggling about the degree of the system's failure. But the situation is even worse than this. As several drug policy analysts have persuasively argued, prohibition is not only ineffective, it actually causes significant harms in its own right (Wood et al 2009) . The damaging impact of prohibition on levels of violence in drug markets (Goldstein et al 1992) , involvement of organised crime in the drug trade (Ferragut 2012 ) and on aspects of public health (Bluthenthal et al 1999; Friedman et al 2006) has been extensively and depressingly documented.
By any measure, this is a sorry state of affairs: we have spent enormous amounts of money to prohibit a trade, only to see that trade in fact spread and grow across the world and, along the way, we have caused significant ancillary problems for global health, security and poverty. Furthermore, we have known about this failure not just for years but for decades.
Herbert Packer (1968:332-3) , for example, in his classic 1968 book The Limits of the Criminal Sanction, after listing a familiar set of failings associated with the US drug laws commented that a 'clearer case of misapplication of the criminal sanction would be difficult to imagine' 3 . In a similar vein, Alfred Lindesmith (1965) had argued a couple of years earlier in 1965 for the dismantling of the drug prohibition regime and its replacement with a 'genuine medical system'. We are faced, then, with a puzzle: how have we ended up in this deeply unsatisfactory situation?
The first part of an answer involves going back just over one hundred years to the beginning of the twentieth century. More specifically, the story begins in Shanghai in 1909 when delegates from thirteen countries gathered together to discuss the opium problem in China and elsewhere (Stein 1985:50-67) . This meeting turned out to be the starting point for the assembly of what we now describe as the global drug prohibition system (Bruun et al 1975) .
The novelty of this system was the bringing together for the first time of a sub-group of psychoactive substances within an international control system. The drivers for prohibition were complex and diverse but centred around the foreign policy and economic interests of certain powerful nations, most notably the US but also Britain and other Western European countries and, to a lesser extent, China (Courtwright 2001; Bruun et al 1975; Bewley-Taylor 1999; Nadelmann 1990:502-513; van Duyne and Levi 2005) . This is important because it tells us that power, politics and trade have always been at the heart of prohibition, even when policy discourses have emphasised other concerns like health or morality. (Bayer and Ghodse 1999) . For many, it was the passing of the United Nations Single Convention on Narcotic Drugs in 1961 (Lande 1962; Lowes 1966; Waddell 1970 ) which truly marked the onset of today's global drug prohibition system with its distinctively criminalizing and punitive orientation (Bewley-Taylor 1999; Seddon 2010b), encapsulated in US President Nixon's famous declaration in 1971 of a 'war on drugs'. As we will see, in an important conceptual sense, this prohibitionist 'war' can be understood not as an attempted solution to the contemporary drug problem but rather as part of its production.
The second part of an answer involves understanding the significant changes that unfolded over the twentieth century in the size, spread and nature of the illicit drug trade. Painting with a broad brush, we can identify three broad phases of development. (Gfroerer and Brodsky 1992) , extending later on in the 1980s and 90s to cocaine, ecstasy and other stimulants (Reuband 1995 (Stares 1996; UNODC 2012:66-69) .
We might see these twentieth-century developments, at least in part, as linked to a more general phenomenon associated with contemporary capitalism. As Levi-Faur (2005) and others (Braithwaite 2008 ) have argued, we live in a world of global regulatory capitalism in which both markets and regulation have become more vibrant, driven by a powerful globalising dynamic. This has certainly been the broad direction of travel for the international drug trade and drug control system over the last half-century: more market activity, more (prohibitive) rules, more (attempted) enforcement. Braithwaite (2005 Braithwaite ( , 2008 argues that a feature of this spread of dynamic markets with a global reach is that it engenders 'markets in vice' as much as it does 'markets in virtue'. As he puts it, 'markets do not make moral judgements. If they work more efficiently, they will more efficiently produce bads as well as goods ' (2008:198) . We can observe a very recent example of this in the proliferation in the last few years of new ways of manufacturing, marketing and selling novel stimulant drugs, where distribution via the internet, and using the virtual currency Bitcoin for payment, has fuelled the very rapid creation of new markets which largely sidestep the existing international drug control and law enforcement systems (UNODC 2013). In this sense, one way to reconceptualise drug policy is to view it as a typical twenty-first century regulatory problem in which the challenge is to devise strategies that can flip these vibrant markets from vice to virtue, that is, from markets that generate social harms to markets that can produce public goods (Braithwaite 2005 (Braithwaite , 2013 . It is this reconceptualisation that this paper seeks to develop. But first we must examine existing conceptions and understandings of drug control.
DRUG CONTROL AND MARKET ORDERING
The most powerful and pervasive mode of drug policy critique is the well-known set of arguments for the decriminalisation or legalization of illicit drugs. The nub of these arguments, as I have already noted, is that prohibition fails to eliminate either supply or demand and simply pushes the drug trade into the hands of criminal organisations and gangs. As a result, not only is it ineffective, it also creates considerable secondary harms in relation to security, safety and public health, whilst fuelling criminality and corruption. The solution, from this perspective, is to sweep away the global prohibition regime and introduce a new legal framework for drug control that is not based on criminalisation.
The case for drug policy reform along these lines is strong and has been articulated many times over the last few decades, perhaps most persistently and incisively by Ethan Nadelmann (e.g. Nadelmann 1988 Nadelmann , 1989 Nadelmann , 1992 Nadelmann , 2004 But, as I will show, this critique can in fact direct us to the analytical heart of the problem and point to a way out of the present intellectual and policy impasse. Let me begin with the crux of the matter for the reformers, as pithily expressed by Rolles (2010:128) in an influential piece in the British Medical Journal:
Non-medical drug markets can remain in the hands of unregulated criminal profiteers or they can be controlled and regulated by appropriate government authorities.
The choice presented here is between unregulated markets which can be exploited by criminals or state-regulated markets which can be controlled by governments. Put in those terms, the 'correct' public policy choice is obvious and Rolles makes his case very persuasively. A similar analysis is offered by Nadelmann (1992:95) in a classic article in which he argues that drug control policies can be thought of as 'arrayed along a spectrum, with the strictly prohibitionist and highly punitive at one end, the unregulated free market at the other end, and a wide array of regulatory policies in the middle'.
These are undoubtedly persuasive arguments. Yet, in some quite significant ways, they are based on assumptions that fly in the face of what we actually know about regulation and market ordering. The reformist position draws on what Shearing (1993) describes as a control conception of regulation. This is founded on the idea that market ordering is a 'natural', autonomous process that tends to optimise both individual and collective goods, as in Adam Smith's metaphor of the 'invisible hand'. For some, the market is always best at promoting the public interest and should be left alone. Others believe that intervention is almost always necessary to temper the excesses of the free market. Spread out in the middle between these two poles or extremes are those who believe that market ordering sometimes works well but also fails in some areas. The regulatory debate is then simply about when external controls are required to correct glitches in the normal self-ordering process of the market.
This is the terrain of the classic regulation-deregulation debate and its familiar conflicts or questions. Do we need to set markets free? Or do we need controls on markets to ensure the public interest is served? From this control perspective, regulation is a form of 'external ordering' (Shearing 1993:69) This helps us to understand better the reformist position on drug markets. According to this view, the failure of prohibition derives from its location too far towards an extreme pole of the continuum. There is, in other words, a need to move closer towards the middle of the spectrum of regulatory options. Prohibitionists, on the other hand, hold that the problem is the failure to enforce fully and properly the external ordering imposed by the prohibition regime.
Paradoxically, both extremes of the continuum tend to be characterised as leading to markets that are de facto not regulated at all: Rolles (2010:128) describes the criminal markets created by prohibition as 'unregulated', whilst Nadelmann (1992:95) uses the same term for the free markets that would result from wholesale legalization. We have, in this sense, an inverted u-curve model of regulation (see Figure 1 refute' (Shearing 1993:71) . The debate is solely about what type of external ordering -or regulation -is required for the drug trade. This is part of the reason why the debate has become so ossified and repetitive. It also points us towards an analytical way forward: it is this 'root image' of market regulation that needs to be challenged.
Before turning to this task in the next section, it is worth picking apart a little further the control conception of regulation, as it used in drug policy debates. Going back to the model in Figure 1 , at each extreme of the curve, there is understood to be a 'market failure' in which it is possible to conceive of regulation failing to 'bite' to such an extent that the market resembles an unregulated one. It is failure of this kind which generates what Ogus (1994:29-54 ) describes as a 'public interest' case for market intervention or regulation and this is, in effect, the animating principle for much of the drug policy reform movement. Put simply, for reformists the current approach fails to regulate the market in a way that serves our collective social interests.
But what exactly does market failure mean? Zerbe and McCurdy (1999) observe that the concept is usually defined in terms of the unintended production of what economists call externalities, that is, negative, and typically non-monetary, effects of markets operating inefficiently. They argue, however, that virtually all markets in the real world are inefficient to some degree and therefore produce externalities. A more fruitful approach, they suggest, is to use the concept of transaction costs. These can be thought of as introducing friction into a market (Zerbe and McCurdy 1999:566) . From a purist free-market perspective, this creates unwanted inefficiencies. But friction can also be understood as potentially a useful regulatory instrument. The deliberate and targeted introduction of degrees of friction into different parts of a market can be a means of shaping or directing behaviour in desired directions, slowing down or speeding up specific areas of activity within the market.
This idea of transaction costs, or friction, helps us to understand further the limitations of the control conception of drug control. If we take the free-for-all legalization model, the extreme right-hand end of the curve in Figure 1 , the argument is that this fails because it minimises transaction costs to such an extent that consumption would likely increase to a socially undesirable level, with the further threat that such a market would be ripe for exploitation by suppliers using marketing techniques to stimulate significant new demand. The market would be too efficient, in a sense, rather than failing. This is a slightly paradoxical idea from the viewpoint of economic theory but is a result of the socio-political judgement that the market in substances like cocaine or cannabis is intrinsically undesirable, an argument to which I will return 8 . But it is the other end of the curve that is more interesting. Here, the reformist position could be seen as arguing that punitive prohibition introduces so much friction into the market that in fact an alternative criminal market flourishes, producing along the way an extensive set of externalities. At this point, the control conception of regulation breaks down.
What this analysis of prohibition reveals is that regulation is not simply an external constraint applied to a market that has a (quasi-)independent or prior existence, rather regulation helps to produce or constitute the market. And so the assumption that the governmental enterprise in this field is simply about finding the 'right' type of balance between market and state ordering -a notion which underpins the current debate about drug policy reform -turns out to be fundamentally flawed.
A CONSTITUTIVE CONCEPTION OF DRUG CONTROL
The idea that regulation is productive or constitutive rather than simply negative or constraining is partly a Foucauldian one (Foucault 1977:194) . It is also linked to a line of thought within economic sociology (Granovetter 1985; Cotterrell 2013 ) which can be traced back to Polanyi's (1944) The Great Transformation and his thesis on the 'embeddedness' of markets. In one of the most insightful accounts from this perspective, Shearing (1993) unconstituted market to which to turn nor is there market ordering that will relieve us of the task of regulation ' (1993:71) .
This helps to illuminate why the usual understanding of drug control, as described in the previous section, is wrong. The two ends of the curve in Figure 1 are not points at which the drug market becomes 'unregulated'. They are distinctive regulatory regimes which constitute the market in particular ways. The central problematic of the drug policy reform debate -that we need to choose between having an illegal or legal drug market -is quite simply false, at least as presented in that dichotomous form. An example illustrates this point well. The trade in cigarettes is legal but in recent years there has been a major rise in smuggling and bootlegging across Europe and elsewhere (van Duyne 2003; von Lampe 2010) . This criminal dimension to the market has been produced to a great extent through taxation policies which have resulted in large differentials in duty between countries, in effect incentivising crossborder smuggling. In other words, the regulatory strategy has constituted the market in a particular way. This example also helpfully reminds us that criminality can be associated with a market even where trade in a particular commodity is ostensibly legal.
This raises a critical conceptual question which Beckert and Wehinger (2011) 
put like this:
what exactly do we mean when we describe a market as illegal? They identify four different types of illegal market:
Type 1) where the production, provision or distribution of a commodity is illegal (e.g. child pornography);
Type 2) where the market exchange of otherwise licit commodities is illegal (e.g. selling human organs);
Type 3) where a product or commodity has been stolen or forged (e.g. selling of counterfeit art);
Type 4) where legal rules or standards have been violated in the production of a licit commodity (e.g. selling food produced/prepared in breach of legal hygiene standards).
Evidently, then, there is no simple policy choice to be made between having a legal or illegal market. Indeed, not only are there several different forms of market illegality, it is clear that legal and illegal aspects are often intertwined within markets, as the example above of the cigarette trade illustrates. Other examples show further complexities. If we take heroin, for instance, in many respects this is clearly traded within a Type 1 illegal market and indeed we might view it as an exemplar of an illicit commodity. But in some parts of the world, most notably the UK, heroin (diamorphine) is also a staple of medical practice, used for pain relief and palliative care, particularly with cancer patients (Gossop et al 2005) . This means that there is a parallel regulatory regime for its licit production, distribution and consumption for the purpose of legitimate medical care. Globally, many countries have an involvement in the licit production of opium for medicines, with India currently the largest producer (Paoli et al 2009) . In the UK, the pharmaceutical company Macfarlan Smith Ltd has the sole licence to grow opium poppies, which it does on several sites in southern England, in order to produce a range of opiates, including diamorphine 9 . To add a further twist, should any of this licit diamorphine or heroin leak outside the medical system, as inevitably happens on occasion, at that point we could then describe its market exchange as operating in an illegal market, one lying perhaps somewhere between Type 1 and Type 2.
This all points to the complexity of the matter and the limited analytical value in thinking about markets in this context as either legal or illegal, in any simple sense. How then should we understand drug control from a constitutive perspective? Shearing (1993:72) argues that one way to think about it is in terms of the idea of regulatory space first developed by Hancher and Moran (1989) who suggest that regulation can be conceived as taking place in a space in which there may be multiple regulatory schemes and influences (see also Scott 2001) .
According to Shearing (1993:72) , to focus solely on state regulation is therefore a 'peculiar and conservative' response to most regulatory problems, because it represents an approach which is 'content to leave the shape of the regulatory space in question essentially unchanged and to concern itself exclusively with the presence or absence of the state' within that space. For drug control, the policy debate is even narrower: it is not even about the presence or absence of the state but rather about what form the state regulatory presence should take (criminalization, legalization etc).
Adapting from Shearing (1993:77) , we can now draw out three key principles for a constitutive conception of drug control. Each challenges aspects of conventional thinking about drug policy reform and, as we will see in the next section, also points towards some new directions for the development of policy.
First, a constitutive conception will involve abandoning the 'notion of market ordering as a basis for regulatory thinking' (Shearing 1993:77) . In other words, we will have to leave behind our attachment to the idea that the policy task is to find the right balance of controls or constraints on otherwise self-ordering drug markets. It will understand that these markets are constituted within and by the shape and contours of the regulatory space in which they are located and that however we describe our approach (e.g. prohibition or legalization) that regulatory space is never empty. Put simply, all regimes of regulation produce their corresponding drug markets.
Second, it will acknowledge that there are multiple (actual and potential) sources of regulatory influence that can occupy the regulatory space, going beyond law enforcement by the state. It is the 'conflicts and alliances' (Shearing 1993:77) between these multiple sources that should be the principal concern and the state has to be 'decentred' both for analysis and policy prescription (Black 2001; Rose and Miller 1992; Burris et al 2005) . In other words, we have to start to look beyond the state for solutions to our drug problems.
Third, it will require a shift in focus away from concerns about rules, to a focus on goals. The 'essence of regulation is not compliance with rules but rather the constitution of an order understood as a state of affairs' (Shearing 1993:77) . We need to imagine what the desired order or state of affairs looks like, instead of concentrating on creating new systems of rules and enforcement regimes. It is regulatory imagination that is required and this will have to extend beyond the law.
As a set of principles, these may be somewhat abstract. But, as I will now start to sketch out, this constitutive perspective also gives us a route map out of the 'stasis' (Reuter 2009:512) or ossification of current debates about drug policy reform, taking us well beyond arguments for (or against) decriminalisation and legalization.
NEW DIRECTIONS FOR DRUG POLICY: A REGULATION PERSPECTIVE
From a constitutive perspective, the first policy question to ask is simple: what type of drug market do we want? Some will respond to this question by reasserting a desire to eliminate the trade in drugs entirely (drug policy types will recall the UN's now-abandoned slogan: "a drug-free world -we can do it!"). This opens up the whole thorny debate I have already touched on about whether these commodities are inherently undesirable within society.
Ultimately, this is a political and cultural question and not one readily susceptible to arguments based on evidence. Fortunately, we do not need to resolve the debate because it is a matter of straightforward empirical observation that eliminating drugs has proved virtually impossible over the last 50 or more years, however much money we have spent on the commodities, that is, as the linking of production with consumption (Smith 2009:12-21) , then it is clear that there is not a single integrated global drug trading system, rather there are multiple regional systems, some of which are transnational but many of which are not (see note 5). It follows that we need to design regulatory regimes at the level of these trading systems. This leads to an essential but perhaps disorientating conclusion: it may now be time to discard the concept of 'drug policy' in favour of more substance-specific and contextuallyattuned approaches. The theoretical point is that the category of illicit drugs -just like those of 'over-the-counter' medicines or prescription drugs -is a regulatory construct associated with a specific regulatory regime ('prohibition') (Ruggiero 1999; Seddon 2010c) . Substances that come under these labels actually have little in common, other than how they are regulated. In this sense, by using the terms 'drug' and 'drug policy', reformers risk failing to escape from the conceptual boundaries of the policy position they seek to critique and overturn: the concept of 'drugs' is inextricably bound up with the strategy of prohibition.
Pushing the point, we might even say then that the notion of drug policy reform -of the kind espoused by Transform, the Drug Policy Alliance and others -is oxymoronic.
If we abandon the regulatory construct of 'drugs', we are faced with the need to determine which categories different substances should be assigned to. Taking cannabis as an example, there is obviously a range of possibilities. We could, for instance, classify it as an agricultural product or, alternatively, as an ingested consumable like food and drink. Or, we could view it as a general consumer product, no different from any other commodity that we buy, like televisions or lawnmowers. Or, we could class it as a 'sister' commodity to tobacco, smoked for pleasure but potentially carrying certain risks to health. We could even define it as a medicinal product. There are no doubt other possibilities. The central point is that each of these regulatory categories will lead to distinctive regulatory approaches which will constitute the market in particular ways. Again, there is no escape from the need to choose what type of market we want.
For most of these regulatory categories, there is a wealth of knowledge on how best to craft effective regulation. For example, for any substance classified as an agricultural product, we can draw on the rich and detailed insights from regulatory scholars like Smith (2009), Hutchens (2009) and many others which engage with the distinctive set of regulatory challenges associated with that category. We should not, however, be under any illusion that assigning a substance to one (or more) of these categories will by itself resolve all legal and policy difficulties. We need only think of the example of food regulation and its periodic crises and scandals to see that the challenges around harms, illegality and criminality remain substantial (see Croall 2012) . Nevertheless, by moving beyond the regulatory construct of 'drugs', we open up a new vista of regulatory possibilities that is broader and richer than that offered by the options of decriminalization or legalization and, furthermore, on which there is a considerable bank of accumulated regulatory wisdom in the research and policy literatures.
The second principle, decentring the state in our thinking about policy, directs us to the question of how we should regulate. What are the tools and instruments we can introduce into the regulatory spaces in which these different markets are constituted? As noted above, to some extent, this question goes hand in hand with the issue of regulatory classifications.
For example, a psychoactive substance categorized as a consumer product will tend to imply a particular menu of regulatory options. At a surface level, these options include standard consumer protection measures on labelling, product information, information disclosure and quality assurance, as well as mechanisms for redress in relation to product liability. Delving a little deeper, we can see that what is involved when we view matters through the lens of consumer product regulation is a multi-faceted regulatory mix which brings together state intervention with private law. As Collins (1999 Collins ( , 2004 (Jackson 1971) 
through to
OxyContin in the last decade (Cicero et al 2005) , this has proved a very difficult area to deal with effectively. Abuse of OxyContin, a synthetic slow-release opioid available on prescription, has become a particularly significant problem in the US since the late 1990s.
Many policy analysts diagnose the issue there as deriving primarily from a failure of federal agencies to exert proper control over pharmaceutical companies (e.g. Griffin and Spillane 2013) and this is no doubt partly the case. But if we think about the 'plurality of actors' who could potentially be drawn into the regulatory endeavour, the possibilities and options multiply rapidly. A classic paper by Braithwaite (1993) on the regulation of the pharmaceutical industry sets out the multi-level 'web of controls' that can be applied in this sector: 'national regulatory enforcement, regional regulatory co-operation, international regulatory coordination, intrafirm regulation […], interfirm self-regulation […] and private regulation by product liability suits and consumer activism ' (1993:16-17; see also Roemer-Mahler 2013) .
Thinking about a problem like OxyContin abuse solely or principally through the lens of federal law and policy will lead to myopic and narrow solutions that are ineffective.
The third principle, focusing on goals rather than rules and enforcement, turns our attention to perhaps the most fundamental policy question we have to address: what should we be trying to achieve? I have already dismissed the goal of eradicating the drug trade -perhaps too readily for some -but I think most would accept that would be a hopelessly unrealistic objective, even if it were desirable (which many would dispute). It is easy to rehearse some obvious policy aims -cutting mortality rates, reducing transmission of blood-borne viruses like HIV, lowering drug-related crime -but beyond such 'motherhood and apple pie' statements, it is harder to determine what order or state of affairs we should be trying to constitute. As Braithwaite (2000) has remarked, social scientists rarely take normative thinking -the development of 'ordered propositions about the way the world ought to be'
(2000:87) -very seriously. But a constitutive conception of drug control requires us to engage our regulatory imagination on these difficult normative questions.
One of the most fruitful attempts to develop normative thinking from within a regulation perspective is the republican theory set out by Braithwaite and Pettit (1990; see also Pettit 1997) . They propose a notion of civic freedom, or 'dominion', as the overarching goal for systems of regulation. Dominion provides a 'master value' or yardstick for balancing other values: the optimum regulatory mix is that which best advances dominion. Starting from this normative commitment, we can then approach issues like the allocation of substances to regulatory categories in these terms: can we be confident, for example, that treating cannabis as an agricultural product will increase dominion? If not, then we should not define it in that way. Criminalizing conduct, as we currently do so readily in this area, can only ever be justified if it can be shown to enhance civic freedom in a significant way. The more general point is that rather than making law enforcement one of the centerpieces of policy, we should be building serious normative thinking into our regulatory design right from the start. And this will involve engaging in a proper dialogue with citizens so that policy is the transparent outcome of deep contestation within deliberative democracies (Braithwaite 2008:199-207) .
CONCLUSION
I should perhaps begin this conclusion by underlining a point that may have become less than clear in the preceding discussion. In arguing partly from a critique of the legalisation/decriminalisation movement, I do not mean to suggest that reform of the international legal framework will not be necessary or that the work of that movement has not been profoundly important within the global drug policy debate. Indeed, the critiques of prohibition developed by Nadelmann, Rolles and others have been so sharp that the case for maintaining the policy status quo has effectively been demolished. Although most mainstream politicians and policymakers still claim to support it, behind the scenes many are not so sure and the trend of former political leaders and police chiefs coming out in support of drug policy reform has become very marked in recent years.
Where the reform movement has been less effective is in explaining what a post-prohibition world would look like. Probably the best effort to date has been Transform's Blueprint document (Rolles 2009 ) which certainly contains some interesting ideas and has made a very useful contribution in moving the debate forward. But it also marks where I part company with the reform movement because it remains constrained by its basis in a control conception of regulation and hence is overly-fixated on law reform and state action. For all the reasons I have discussed in this paper, I think these will form only one part of a more progressive approach to the problems posed by global psychoactive commerce in the twenty-first century.
The regulation perspective that has been outlined in this paper represents a new paradigm
for thinking about what has proved to be one of the hardest public policy challenges of the last fifty years. It provides a theoretical and conceptual framework both for diagnosing the problem and for developing new solutions. In an era of regulatory capitalism, it is regulatory theory that offers us the best intellectual toolkit for change 11 .
One line of objection to the type of approach set out in this paper is that it is politically unpalatable and therefore has little or no realistic prospect of ever becoming anything more concrete than an interesting idea. There is an element of truth to this -and indeed it arguably applies to the drug policy reform movement more broadly -but there are two grounds for optimism. First, there is some evidence that public opinion has started to turn against prohibition and that there is a growing willingness to at least listen to alternative policy propositions 12 . Second, it is a view that arguably rests on an unduly restrictive understanding of the nature of the politics of policy-making in this area. As Paul-Emile (2010:694) astutely observes, drawing on Lessig (1995) , when we assign a substance to a regulatory category, this is not a purely technical matter. These categories also serve to allocate 'specific meaning and significance' to a substance (2010:694). As Garland (1990) shows us in another context, this expressive, communicative dimension is important to grasp. If we conceive of regulation solely as an instrumental undertaking, we close our eyes to a significant aspect of what we are doing with law and policy in this area. So new strategies we might propose do not simply have to fit with or follow the prevailing political weather, they are also part of what makes that weather. Given the terrible failures of the current global prohibition system, we have a responsibility to seize the agenda in bolder and more imaginative ways that we have managed to over the last 50 or more years.
NOTES
1. For useful discussions of the difficulties in sizing the global drug market, see Reuter and Greenfield (2001) and Thoumi (2005) .
2. The disease burden associated with illegal drugs is, however, considerably smaller than for tobacco and alcohol. See Lim et al (2013) . 7. This model is adapted from one presented by Transform (2012:3) in their evidence to the UK Home Affairs Select Committee Inquiry into Drug Policy.
20
8. This point is alluded to, in passing, by Zerbe and McCurdy (1999:565, fn 5) .
9. Further information about Macfarlan Smith, including its historical involvement in the field dating back to the nineteenth century, is available on its website: www.macsmith.com.
10. Estimates of these costs are inevitably rough and ready but a recent report by the Count the Costs project suggests that at least US$100 billion is spent each year globally on drug law enforcement (see: Count the Costs (2012) and www.countthecosts.org).
11. There are three particular influences on this paper that should be acknowledged. The first is the chapter on pharmaceutical regulation in the magisterial Global Business Regulation by Braithwaite and Drahos (2000) . When I first began developing these ideas in 2006, this was my guiding text. The other two emerged shortly after, but entirely independently from, my own first contribution to this area (Seddon 2007 ): a wonderful short article by Ritter (2010) and an extremely insightful piece by legal scholar Paul-Emile (2010).
12. An Ipsos-MORI opinion poll commissioned by Transform in early 2013 found that 53% of the British population supported either the legalization of cannabis or the decriminalisation of its possession. An independent review of all policy options was supported by 67%. Full poll data are available here: http://www.tdpf.org.uk/Ipsos_MORI_TPDF_poll.pdf.
